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Dear_~.~

This is in referenceto yourapplicationfor correctionof your naval record pursuantto the
provisionsof title 10 of the United StatesCode, section 1552.

A three-memberpanelof theBoard for Correction of Naval Records,sitting in executive
session,consideredyourapplicationon 29 April 1999. Your allegationsof errorand
injusticewere reviewedin accordancewith administrativeregulationsand procedures
applicableto theproceedingsof this Board. Documentarymaterialconsideredby theBoard
consistedof yourapplication,togetherwith all material submittedin supportthereof,your
naval recordand applicablestatutes,regulationsand policies. In addition, the Board
consideredthe advisoryopinionsfurnishedby theSpecialtyAdvisory for Neurosurgerydated
28 July 1998, and Director, Naval Council of PersonnelBoardsdated22 March 1999. A
copyof eachopinion is attached.

After careful andconscientiousconsiderationof theentire record, the Board found that the
evidencesubmittedwasinsufficient to establishthe existenceof probablematerialerroror
injustice. In this connection,the Board substantiallyconcurredwith thecommentscontained
in the advisoryopinionprovidedby the Director, Naval Council of PersonnelBoards. It
notedthat your first seizureoccurredapproximatelyfour monthsafter you enteredon active
duty. It wasnot persuadedthat the seizuredisorderor yourbrain tumor wereincurredin or
aggravatedby yournaval service. Accordingly,yourapplication hasbeendenied. The
namesand votesof the membersof thepanelwill be furnished uponrequest.

It is regrettedthat thecircumstancesof yourcasearesuch that favorableaction cannotbe
taken. You areentitled to havetheBoard reconsiderits decisionupon submissionof new
and material evidenceor other matternot previouslyconsideredby the Board. In this
regard,it is importantto keepin mind that a presumptionof regularityattachesto all official



records. Consequently,whenapplying for a correctionof an official naval record, the
burdenis on theapplicantto demonstratetheexistenceof probablematerialerror or
injustice.

Enclosure

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector



DEPARTMENT OF THE NA VY
NAVAL COUNCIL OF PERSONNEL BOARDS

BUILDING 36 WASH INGTON NAVY YARD 5420 IN REPLY REFER TO

22 Mar 99

From: Director, Naval Council of Personnel Boards
To: Chairman, Board for Correction of Naval Records

Subj: COMMENTSAND RECOMMENDATIONIN THE CASE OF F9~
j~jj~ r ___

Ref: (a) BCNR ltr JRE DN: 4097—98 dated 4 Aug 98
(b) SECNAVINST 1850.4C

1. This responds to reference (a) for information to show
whether or not Petitioner’s discharge should be changed to a
medical retirement. We have determined that the Petitioner’s
request warrants no change to the Physical Evaluation Board’s
(PEB) findings.

2. The Petitioner’s case history and medical records have been
thoroughly reviewed in accordance with reference (b) and are
returned. The following comments as well as our recommendation

are provided below.

3. Petitioner’s head trauma at ages 8 and/or 18 years likely
resulted in the right temporal lobe lesion detected on active
duty in 1990; but the latter may not be the most likely cause of
the seizures which developed in 1988 after 6 to 7 months of
military service. After all, a tumor sufficiently rooted to
produce a seizure disorder was likely in existence/developing
over a much longer period than the above 6 to 7 months of active
duty. Thus, this represents an Existed Prior to Entry (EPTE)
condition regardless of etiology.

4. Petitioner’s right temporal arachnoid cyst demonstrated
little growth while on active duty; indeed, the Department of
Veterans Affairs (DVA) considered it stable until the rapid
growth noted between April and December 1994--accompanied by a
drastic progression of his symptoms ~nausea, vomiting, etc.}——
over 3 years post discharge.

5. Petitioner’s seizure disorder was more likely due to even an
undetectably small or masked tumor than the right temporal tip
encephalomalacia noted while he was on active duty.



Subj: ~

6. Brain trauma has not been found to be associated with the
subsequent development of tumors; hence, the encephalomalacia,
if accurately diagnosed, and tumor are likely separate events.
Additionally, seizures may be the first manifestation of an
occult brain tumor; such tumor likely to have been present for a
matter of ‘years’ prior to such manifestation.

7. Although Petitioner’s seizure disorder, which was diagnosed
while he was serving on active duty, was, likely, the product of
the, then occult or masked glioma as opposed to the residuals of
past trauma.

8. The occult, causative tumor had, likely, been present for
years by the time of its first manifestation, which occurred
after approximately 7 months of active duty; hence, Petitioner’s
unfitting condition remains as previously diagnosed by the PEB;
namely, “The EPTE neurological condition is not ratable ...“ and
without evidence active duty aggravated its natural progression.

9. The mere presence of a clinical manifestation or condition
for which a rating exists, or can be found, in the VASRD, does
not translate automatically into a separate finding of unfitness
for that condition. The fact that a service member’s medical
condition was not determined to be a physical disability has
nothing to do with the DVA’s jurisdi~tion over a case. In fact

it should be noted that, as long as the DVA determines a
condition (for which the DVA is currently evaluating the
veteran) to be service-connected, the DVA can delete, add or
change diagnoses made by the Service. The DVA can also increase
or decrease the disability percentage rating as the condition
worsens or improves. On the other hand, the determination made
by the PEB, acting under Title 10 U.S. Code Chapter 61, reflects
the member’s condition only at the time of the member’s
separation.

10. The Petitioner’s records and documentation support the
conclusion that he was properly discharged. I find no evidence
of prejudice, unfairness, or impropriety in the adjudication of
Petitioner’s case, and therefore recommend that his petition be
denied.

R. S. MELTON
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From: SpecialtyLeaderfor Neurosurgery, Surgeon General
oftheNavy

To: Chairman,Boardfor CorrectionofNavalRecords

Subj: APPLICATIONFOR CORRECTIONOFNAVAL RECORDS
~

Ref: (a) JRE,DocketNo: 4097-98dated21 July 1998

1. In accordancewith reference(a), thefollowing informationis provided.

2. Onreview of the records, it must be concludedthat, morelikely thannot,
this patienthadanearlymanifestationof thebraintumorwhichproducedhis
seizure disorder that began after he cameon active duty in theUnited States
MarineCorps. Thereis anold dictum in neurologyandneurosurgerywhich
statesthatonsetof seizuresaftertheageof fifteenmustbepresumedto bea
braintumoruntil ~róvenotherwise.Thereis nothingherethatwe canuseto
proveotherwise. Theminor findingson theMIII scanin 1990do notprovide
a sufficientexplanationfor theseseizures.

3. Therefore,it mustmeassumedthatthe tumor did notexistprior to entry
(notEPTE).

M. W. PULLIAM
CAPTMC USN
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